BURWELL v. HOBBY LOBBY STORES, INC. (2014)
Congress enacted the Religious Freedom Restoration Act (RFRA) in 1993 in response to
Employment Div., Dept. of Human Resources of Ore. v. Smith (1990), in which the Supreme
Court had held that "neutral, generally applicable laws may be applied to religious practices
even when not supported by a compelling governmental interest." RFRA provides that
"Government shall not substantially burden a person's exercise of religion even if the burden
results from a rule of general applicability." If the Government substantially burdens a person's
exercise of religion, under the Act that person is entitled to an exemption from the rule unless the
Government "demonstrates that application of the burden to the person—(1) is in furtherance of
a compelling governmental interest; and (2) is the least restrictive means of furthering that
compelling governmental interest." At issue here are HHS regulations promulgated under the
Patient Protection and Affordable Care Act of 2010 (ACA). ACA requires employers with 50 or
more full-time employees to offer "a group health plan or group health insurance coverage" that
provides "minimum essential coverage," unless a pre-existing plan was "grandfathered" in. That
coverage includes "preventive care and screenings" for women without "any cost sharing
requirements," although Congress did not specify what types of preventive care must be covered
but instead authorized the Health Resources and Services Administration (HRSA), a component
of HHS, to make that decision. After consulting the Institute of Medicine, a nonprofit group of
volunteer advisers, HRSA promulgated the Women's Preventive Services Guidelines, which
required employers to provide "coverage, without cost sharing" for "[a]ll Food and Drug
Administration [(FDA)] approved contraceptive methods, sterilization procedures, and patient
education and counseling." Although many of the required, FDA-approved methods of
contraception work by preventing the fertilization of an egg, four of those methods (those
specifically at issue here) may have the effect of preventing an already fertilized egg from
developing any further by inhibiting its attachment to the uterus. HHS also authorized the HRSA
to establish exemptions from the contraceptive mandate for "religious employers" and certain
religious nonprofit organizations.
This case involves two challenges to the HRSA guidelines. Norman and Elizabeth Hahn and their
three sons are sole owners of Conestoga Wood Specialties, a for-profit corporation with 950
employees organized under Pennsylvania law. They are also devout members of the Mennonite
Church, which opposes abortion, and they have therefore excluded from the group-healthinsurance plan they offer to their employees certain contraceptive methods that they consider to
be abortifacients. The Hahns and Conestoga sued HHS and other federal officials and agencies
under RFRA and the Free Exercise Clause of the First Amendment, seeking to enjoin application
of ACA's contraceptive mandate insofar as it requires them to provide health-insurance coverage
for four FDA-approved contraceptives—two forms of "morning after pills" and two forms of
intrauterine devices-- that may operate after the fertilization of an egg. The District Court denied
a preliminary injunction, and the Third Circuit affirmed. David and Barbara Green and their
three children are sole owners of a nationwide chain called Hobby Lobby, a for-profit
corporation organized under Oklahoma law that has 500 Hobby Lobby stores and more than
13,000 employees. One son has founded a subsidiary company, Mardel. Hobby Lobby's
statement of purpose commits the Greens to "honoring the Lord in all [they] do by operating the
company in a manner consistent with Biblical principles." Like the Hahns, the Greens believe
that life begins at conception and that it would violate their religion to facilitate access to

contraceptive drugs or devices that operate after that point. They specifically object to the same
four contraceptive methods as the Hahns and, like the Hahns, they have no objection to the other
16 FDA-approved methods of birth control. The Greens, Hobby Lobby, and Mardel sued HHS
and other federal agencies and officials to challenge the contraceptive mandate under RFRA and
the Free Exercise Clause.

JUSTICE ALITO delivered the opinion of the Court.
We must decide in these cases whether the Religious Freedom Restoration Act of 1993
(RFRA), permits the United States Department of Health and Human Services (HHS) to demand
that three closely held corporations provide health-insurance coverage for methods of
contraception that violate the sincerely held religious beliefs of the companies' owners. We hold
that the regulations that impose this obligation violate RFRA, which prohibits the Federal
Government from taking any action that substantially burdens the exercise of religion unless that
action constitutes the least restrictive means of serving a compelling government interest.
In holding that the HHS mandate is unlawful, we reject HHS's argument that the owners
of the companies forfeited all RFRA protection when they decided to organize their businesses
as corporations rather than sole proprietorships or general partnerships. The plain terms of RFRA
make it perfectly clear that Congress did not discriminate in this way against men and women
who wish to run their businesses as for-profit corporations in the manner required by their
religious beliefs.
Since RFRA applies in these cases, we must decide whether the challenged HHS
regulations substantially burden the exercise of religion, and we hold that they do. The owners of
the businesses have religious objections to abortion, and according to their religious beliefs the
four contraceptive methods at issue are abortifacients. If the owners comply with the HHS
mandate, they believe they will be facilitating abortions, and if they do not comply, they will pay
a very heavy price—as much as $1.3 million per day, or about $475 million per year, in the case
of one of the companies. If these consequences do not amount to a substantial burden, it is hard
to see what would.
Under RFRA, a Government action that imposes a substantial burden on religious
exercise must serve a compelling government interest, and we assume that the HHS regulations
satisfy this requirement. But in order for the HHS mandate to be sustained, it must also constitute
the least restrictive means of serving that interest, and the mandate plainly fails that test. There
are other ways in which Congress or HHS could equally ensure that every woman has cost-free
access to the particular contraceptives at issue here and, indeed, to all FDA-approved
contraceptives.
In fact, HHS has already devised and implemented a system that seeks to respect the
religious liberty of religious nonprofit corporations while ensuring that the employees of these
entities have precisely the same access to all FDA-approved contraceptives as employees of
companies whose owners have no religious objections to providing such coverage. The
employees of these religious nonprofit corporations still have access to insurance coverage

without cost sharing for all FDA-approved contraceptives; and according to HHS, this system
imposes no net economic burden on the insurance companies that are required to provide or
secure the coverage.
Although HHS has made this system available to religious nonprofits that have religious
objections to the contraceptive mandate, HHS has provided no reason why the same system
cannot be made available when the owners of for-profit corporations have similar religious
objections. We therefore conclude that this system constitutes an alternative that achieves all of
the Government's aims while providing greater respect for religious liberty. And under RFRA,
that conclusion means that enforcement of the HHS contraceptive mandate against the objecting
parties in these cases is unlawful.
As this description of our reasoning shows, our holding is very specific. We do not hold,
as the principal dissent alleges, that for-profit corporations and other commercial enterprises can
"opt out of any law (saving only tax laws) they judge incompatible with their sincerely held
religious beliefs." Nor do we hold, as the dissent implies, that such corporations have free rein to
take steps that impose "disadvantages…on others" or that require "the general public [to] pick up
the tab." And we certainly do not hold or suggest that "RFRA demands accommodation of a forprofit corporation's religious beliefs no matter the impact that accommodation may have on…
thousands of women employed by Hobby Lobby." The effect of the HHS-created
accommodation on the women employed by Hobby Lobby and the other companies involved in
these cases would be precisely zero. Under that accommodation, these women would still be
entitled to all FDA-approved contraceptives without cost sharing….
The first question that we must address is whether this provision applies to regulations
that govern the activities of for-profit corporations like Hobby Lobby, Conestoga, and Mardel.
HHS contends that neither these companies nor their owners can even be heard under RFRA.
According to HHS, the companies cannot sue because they seek to make a profit for their
owners, and the owners cannot be heard because the regulations, at least as a formal matter,
apply only to the companies and not to the owners as individuals. HHS's argument would have
dramatic consequences.
Consider this Court's decision in Braunfeld v. Brown (1961). In that case, five Orthodox
Jewish merchants who ran small retail businesses in Philadelphia challenged a Pennsylvania
Sunday closing law as a violation of the Free Exercise Clause. Because of their faith, these
merchants closed their shops on Saturday, and they argued that requiring them to remain shut on
Sunday threatened them with financial ruin. The Court entertained their claim (although it ruled
against them on the merits), and if a similar claim were raised today under RFRA, the merchants
would be entitled to be heard. According to HHS, however, if these merchants chose to
incorporate their businesses— without in any way changing the size or nature of their
businesses—they would forfeit all RFRA (and free-exercise) rights. HHS would put these
merchants to a difficult choice: either give up the right to seek judicial protection of their
religious liberty or forgo the benefits, available to their competitors, of operating as corporations.
As we have seen, RFRA was designed to provide very broad protection for religious
liberty. By enacting RFRA, Congress went far beyond what this Court has held is

constitutionally required. Is there any reason to think that the Congress that enacted such
sweeping protection put small-business owners to the choice that HHS suggests? …
Congress provided protection for people like the Hahns and Greens by employing a
familiar legal fiction: It included corporations within RFRA's definition of "persons." But it is
important to keep in mind that the purpose of this fiction is to provide protection for human
beings. A corporation is simply a form of organization used by human beings to achieve desired
ends. An established body of law specifies the rights and obligations of the people (including
shareholders, officers, and employees) who are associated with a corporation in one way or
another. When rights, whether constitutional or statutory, are extended to corporations, the
purpose is to protect the rights of these people….
RFRA applies to "a person's" exercise of religion, and RFRA itself does not define the
term "person." We therefore look to the Dictionary Act, which we must consult "[i]n determining
the meaning of any Act of Congress, unless the context indicates otherwise." Under the
Dictionary Act, "the word 'person' includes corporations, companies, associations, firms,
partnerships, societies, and joint stock companies, as well as individuals." Thus, unless there is
something about the RFRA context that "indicates otherwise," the Dictionary Act provides a
quick, clear, and affirmative answer to the question whether the companies involved in these
cases may be heard.
We see nothing in RFRA that suggests a congressional intent to depart from the
Dictionary Act definition, and HHS makes little effort to argue otherwise. We have entertained
RFRA and free-exercise claims brought by nonprofit corporations, and HHS concedes that a
nonprofit corporation can be a "person" within the meaning of RFRA. This concession
effectively dispatches any argument that the term "person" as used in RFRA does not reach the
closely held corporations involved in these cases. No known understanding of the term "person"
includes some but not all corporations….
The principal argument advanced by HHS and the principal dissent regarding RFRA
protection for Hobby Lobby, Conestoga, and Mardel focuses not on the statutory term "person,"
but on the phrase "exercise of religion." According to HHS and the dissent, these corporations
are not protected by RFRA because they cannot exercise religion. Neither HHS nor the dissent,
however, provides any persuasive explanation for this conclusion.
Is it because of the corporate form? The corporate form alone cannot provide the
explanation because, as we have pointed out, HHS concedes that nonprofit corporations can be
protected by RFRA. If the corporate form is not enough, what about the profit-making objective?
In Braunfeld, we entertained the free-exercise claims of individuals who were attempting to
make a profit as retail merchants, and the Court never even hinted that this objective precluded
their claims. Some lower court judges have suggested that RFRA does not protect for-profit
corporations because the purpose of such corporations is simply to make money. This argument
flies in the face of modern corporate law. While it is certainly true that a central objective of forprofit corporations is to make money, modern corporate law does not require for-profit
corporations to pursue profit at the expense of everything else, and many do not do so. For-profit
corporations, with ownership approval, support a wide variety of charitable causes, and it is not

at all uncommon for such corporations to further humanitarian and other altruistic objectives. If
for-profit corporations may pursue such worthy objectives, there is no apparent reason why they
may not further religious objectives as well….
HHS would draw a sharp line between nonprofit corporations (which, HHS concedes, are
protected by RFRA) and for-profit corporations (which HHS would leave unprotected), but the
actual picture is less clear-cut. Not all corporations that decline to organize as nonprofits do so in
order to maximize profit. In any event, the objectives that may properly be pursued by the
companies in these cases are governed by the laws of the States in which they were
incorporated—Pennsylvania and Oklahoma—and the laws of those States permit for-profit
corporations to pursue "any lawful purpose" or "act," including the pursuit of profit in
conformity with the owners' religious principles….
Finally, HHS contends that Congress could not have wanted RFRA to apply to for-profit
corporations because it is difficult as a practical matter to ascertain the sincere "beliefs" of a
corporation. HHS goes so far as to raise the specter of "divisive, polarizing proxy battles over the
religious identity of large, publicly traded corporations such as IBM or General Electric." These
cases, however, do not involve publicly traded corporations, and it seems unlikely that the sort of
corporate giants to which HHS refers will often assert RFRA claims. HHS has not pointed to any
example of a publicly traded corporation asserting RFRA rights, and numerous practical
restraints would likely prevent that from occurring. For example, the idea that unrelated
shareholders—including institutional investors with their own set of stakeholders—would agree
to run a corporation under the same religious beliefs seems improbable. In any event, we have no
occasion in these cases to consider RFRA's applicability to such companies. The companies in
the cases before us are closely held corporations, each owned and controlled by members of a
single family, and no one has disputed the sincerity of their religious beliefs.
HHS has also provided no evidence that the purported problem of determining the
sincerity of an asserted religious belief moved Congress to exclude for-profit corporations from
RFRA's protection. HHS and the principal dissent express concern about the possibility of
disputes among the owners of corporations, but that is not a problem that arises because of
RFRA or that is unique to this context. The owners of closely held corporations may—and
sometimes do—disagree about the conduct of business. And even if RFRA did not exist, the
owners of a company might well have a dispute relating to religion. For example, some might
want a company's stores to remain open on the Sabbath in order to make more money, and others
might want the stores to close for religious reasons. State corporate law provides a ready means
for resolving any conflicts….
For all these reasons, we hold that a federal regulation's restriction on the activities of a
for-profit closely held corporation must comply with RFRA.
Because RFRA applies in these cases, we must next ask whether the HHS contraceptive
mandate "substantially burden[s]" the exercise of religion.
As we have noted, the Hahns and Greens have a sincere religious belief that life begins at
conception. They therefore object on religious grounds to providing health insurance that covers

methods of birth control that, as HHS acknowledges, may result in the destruction of an embryo.
By requiring the Hahns and Greens and their companies to arrange for such coverage, the HHS
mandate demands that they engage in conduct that seriously violates their religious beliefs.
If the Hahns and Greens and their companies do not yield to this demand, the economic
consequences will be severe. If the companies continue to offer group health plans that do not
cover the contraceptives at issue, they will be taxed $100 per day for each affected individual.
For Hobby Lobby, the bill could amount to $1.3 million per day or about $475 million per year;
for Conestoga, the assessment could be $90,000 per day or $33 million per year; and for Mardel,
it could be $40,000 per day or about $15 million per year.
It is true that the plaintiffs could avoid these assessments by dropping insurance coverage
altogether and thus forcing their employees to obtain health insurance on one of the exchanges
established under ACA. But if at least one of their full-time employees were to qualify for a
subsidy on one of the government-run exchanges, this course would also entail substantial
economic consequences. The companies could face penalties of $2,000 per employee each year.
These penalties would amount to roughly $26 million for Hobby Lobby, $1.8 million for
Conestoga, and $800,000 for Mardel….
In taking the position that the HHS mandate does not impose a substantial burden on the
exercise of religion, HHS's main argument (echoed by the principal dissent) is basically that the
connection between what the objecting parties must do (provide health- insurance coverage for
four methods of contraception that may operate after the fertilization of an egg) and the end that
they find to be morally wrong (destruction of an embryo) is simply too attenuated. HHS and the
dissent note that providing the coverage would not itself result in the destruction of an embryo;
that would occur only if an employee chose to take advantage of the coverage and to use one of
the four methods at issue.
This argument dodges the question that RFRA presents (whether the HHS mandate
imposes a substantial burden on the ability of the objecting parties to conduct business in
accordance with their religious beliefs) and instead addresses a very different question that the
federal courts have no business addressing (whether the religious belief asserted in a RFRA case
is reasonable). The Hahns and Greens believe that providing the coverage demanded by the HHS
regulations is connected to the destruction of an embryo in a way that is sufficient to make it
immoral for them to provide the coverage. This belief implicates a difficult and important
question of religion and moral philosophy, namely, the circumstances under which it is wrong
for a person to perform an act that is innocent in itself but that has the effect of enabling or
facilitating the commission of an immoral act by another. Arrogating the authority to provide a
binding national answer to this religious and philosophical question, HHS and the principal
dissent in effect tell the plaintiffs that their beliefs are flawed. For good reason, we have
repeatedly refused to take such a step.
Moreover, in Thomas v. Review Bd. of Indiana Employment Security Div. (1981), we
considered and rejected an argument that is nearly identical to the one now urged by HHS and
the dissent. In Thomas, a Jehovah's Witness was initially employed making sheet steel for a
variety of industrial uses, but he was later transferred to a job making turrets for tanks. Because

he objected on religious grounds to participating in the manufacture of weapons, he lost his job
and sought unemployment compensation. Ruling against the employee, the state court had
difficulty with the line that the employee drew between work that he found to be consistent with
his religious beliefs (helping to manufacture steel that was used in making weapons) and work
that he found morally objectionable (helping to make the weapons themselves). This Court,
however, held that “it is not for us to say that the line he drew was an unreasonable one.”
JUSTICE KENNEDY, concurring.
It seems to me appropriate, in joining the Court's opinion, to add these few remarks. At
the outset it should be said that the Court's opinion does not have the breadth and sweep ascribed
to it by the respectful and powerful dissent. The Court and the dissent disagree on the proper
interpretation of the Religious Freedom and Restoration Act of 1993 (RFRA), but do agree on
the purpose of that statute. 42 U. S. C. §2000bb et seq. It is to ensure that interests in religious
freedom are protected. Ante, at 5-6; post, at 8-9 (GINSBURG, J., dissenting).
In our constitutional tradition, freedom means that all persons have the right to believe or
strive to believe in a divine creator and a divine law. For those who choose this course, free
exercise is essential in preserving their own dignity and in striving for a self-definition shaped by
their religious precepts. Free exercise in this sense implicates more than just freedom of belief.
See Cantwell v. Connecticut (1940). It means, too, the right to express those beliefs and to
establish one's religious (or nonreligious) self-definition in the political, civic, and economic life
of our larger community. But in a complex society and an era of pervasive governmental
regulation, defining the proper realm for free exercise can be difficult. In these cases the
plaintiffs deem it necessary to exercise their religious beliefs within the context of their own
closely held, for-profit corporations. They claim protection under RFRA, the federal statute
discussed with care and in detail in the Court's opinion.
As the Court notes, under our precedents, RFRA imposes a "stringent test." The
Government must demonstrate that the application of a substantial burden to a person's exercise
of religion "(1) is in furtherance of a compelling governmental interest; and (2) is the least
restrictive means of furthering that compelling govern- mental interest.”
As to RFRA's first requirement, the Department of Health and Human Services (HHS)
makes the case that the mandate serves the Government's compelling interest in providing
insurance coverage that is necessary to protect the health of female employees, coverage that is
significantly more costly than for a male employee. There are many medical conditions for
which pregnancy is contraindicated. It is important to confirm that a premise of the Court's
opinion is its assumption that the HHS regulation here at issue furthers a legitimate and
compelling interest in the health of female employees.
But the Government has not made the second showing required by RFRA, that the means
it uses to regulate is the least restrictive way to further its interest. As the Court's opinion
explains, the record in these cases shows that there is an existing, recognized, workable, and
already-implemented framework to provide coverage. That framework is one that HHS has itself
devised, that the plaintiffs have not criticized with a specific objection that has been considered

in detail by the courts in this litigation, and that is less restrictive than the means challenged by
the plaintiffs in these cases.
The means the Government chose is the imposition of a direct mandate on the employers
in these cases. But in other instances the Government has allowed the same contraception
coverage in issue here to be pro- vided to employees of nonprofit religious organizations, as an
accommodation to the religious objections of those entities. The accommodation works by
requiring insurance companies to cover, without cost sharing, contraception coverage for female
employees who wish it. That accommodation equally furthers the Government's interest but does
not impinge on the plaintiffs' religious beliefs.
On this record and as explained by the Court, the Government has not met its burden of
showing that it cannot accommodate the plaintiffs' similar religious objections under this
established framework. RFRA is inconsistent with the insistence of an agency such as HHS on
distinguishing between different religious believers—burdening one while accommodating the
other—when it may treat both equally by offering both of them the same accommodation….
The parties who were the plaintiffs in the District Courts argue that the Government
could pay for the methods that are found objectionable. In discussing this alternative, the Court
does not address whether the proper response to a legitimate claim for freedom in the health care
arena is for the Government to create an additional program. The Court properly does not resolve
whether one freedom should be protected by creating incentives for additional government
constraints. In these cases, it is the Court’s understanding that an accommodation may be made
to the employers without imposition of a whole new program or burden on the Government. As
the Court makes clear, this is not a case where it can be established that it is difficult to
accommodate the government’s interest, and in fact the mechanism for doing so is already in
place….
Among the reasons the United States is so open, so tolerant, and so free is that no person
may be restricted or demeaned by government in exercising his or her religion. Yet neither may
that same exercise unduly restrict other persons, such as employees, in protecting their own
interests, interests the law deems compelling. In these cases the means to reconcile those two
priorities are at hand in the existing accommodation the Government has designed, identified,
and used for circumstances closely parallel to those presented here. RFRA requires the
Government to use this less restrictive means. As the Court explains, this existing model,
designed precisely for this problem, might well suffice to distinguish the instant cases from many
others in which it is more difficult and expensive to accommodate a governmental program to
countless religious claims based on an alleged statutory right of free exercise.
For these reasons and others put forth by the Court, I join its opinion.

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR joins, and with whom
JUSTICE BREYER and JUSTICE KAGAN join as to all but Part III-C-1, dissenting.

In a decision of startling breadth, the Court holds that commercial enterprises, including
corporations, along with partnerships and sole proprietorships, can opt out of any law (saving
only tax laws) they judge incompatible with their sincerely held religious beliefs. Compelling
governmental interests in uniform compliance with the law, and disadvantages that religionbased opt-outs impose on others, hold no sway, the Court decides, at least when there is a "less
restrictive alternative." And such an alternative, the Court suggests, there always will be
whenever, in lieu of tolling an enterprise claiming a religion-based exemption, the government,
i.e., the general public, can pick up the tab….Persuaded that Congress enacted RFRA to serve a
far less radical purpose, and mindful of the havoc the Court's judgment can introduce, I dissent.
"The ability of women to participate equally in the economic and social life of the Nation
has been facilitated by their ability to control their reproductive lives." Planned Parenthood of
Southeastern Pa. v. Casey (1992). Congress acted on that understanding when, as part of a
nationwide insurance program intended to be comprehensive, it called for coverage of preventive
care responsive to women's needs. Carrying out Congress' direction, the Department of Health
and Human Services (HHS), in consultation with public health experts, promulgated regulations
requiring group health plans to cover all forms of contraception approved by the Food and Drug
Administration (FDA). The genesis of this coverage should enlighten the Court's resolution of
these cases….
As altered by the Women's Health Amendment's passage, the ACA requires new
insurance plans to include coverage without cost sharing of "such additional preventive care and
screenings…as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration [(HRSA)]," a unit of HHS….The HRSA adopted guidelines
recommending coverage of "all FDA-approved contraceptive methods, sterilization procedures,
and patient education and counseling for all women with reproductive capacity." …
While the Women's Health Amendment succeeded, a countermove proved unavailing.
The Senate voted down the so-called "conscience amendment," which would have enabled any
employer or insurance provider to deny coverage based on its asserted "religious beliefs or moral
convictions." Congress left health care decisions—including the choice among contraceptive
methods—in the hands of women, with the aid of their health care providers.
Any First Amendment Free Exercise Clause claim Hobby Lobby or Conestoga might
assert is foreclosed by this Court's decision in Employment Div., Dept. of Human Resources of
Ore. v. Smith (1990)….Even if Smith did not control, the Free Exercise Clause would not
require the exemption Hobby Lobby and Conestoga seek. Accommodations to religious beliefs
or observances, the Court has clarified, must not significantly impinge on the interests of third
parties. The exemption sought by Hobby Lobby and Conestoga would override significant
interests of the corporations' employees and covered dependents. It would deny legions of
women who do not hold their employers' beliefs access to contraceptive coverage that the ACA
would otherwise secure.
Lacking a tenable claim under the Free Exercise Clause, Hobby Lobby and Conestoga rely on
RFRA, a statute instructing that "[g]overnment shall not substantially burden a person's exercise
of religion even if the burden results from a rule of general applicability" unless the government

shows that application of the burden is "the least restrictive means" to further a "compelling
governmental interest…." RFRA's purpose is specific and written into the statute itself. The Act
was crafted to "restore the compelling interest test as set forth in Sherbert v. Verner (1963) and
Wisconsin v. Yoder (1972) and to guarantee its application in all cases where free exercise of
religion is substantially burdened." …
RFRA's compelling interest test applies to government actions that "substantially burden
a person's exercise of religion." This reference, the Court submits, incorporates the definition of
"person" found in the Dictionary Act. The Dictionary Act's definition, however, controls only
where "context" does not "indicate otherwise." Here, context does so indicate. RFRA speaks of
"a person's exercise of religion." Whether a corporation qualifies as a "person" capable of
exercising religion is an inquiry one cannot answer without reference to the "full body" of preSmith "free-exercise case law." There is in that case law no support for the notion that free
exercise rights pertain to for-profit corporations.
Until this litigation, no decision of this Court recognized a for-profit corporation's
qualification for a religious exemption from a generally applicable law, whether under the Free
Exercise Clause or RFRA. The absence of such precedent is just what one would expect, for the
exercise of religion is characteristic of natural persons, not artificial legal entities. The First
Amendment's free exercise protections, the Court has indeed recognized, shelter churches and
other nonprofit religion-based organizations. "For many individuals, religious activity derives
meaning in large measure from participation in a larger religious community," and "furtherance
of the autonomy of religious organizations often furthers individual religious freedom as well."
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos (1987).
The Court's "special solicitude to the rights of religious organizations," Hosanna-Tabor
Evangelical Lutheran Church and School v. EEOC (2012), however, is just that. No such
solicitude is traditional for commercial organizations….
The reason why is hardly obscure. Religious organizations exist to foster the interests of
persons subscribing to the same religious faith. Not so of for-profit corporations. Workers who
sustain the operations of those corporations commonly are not drawn from one religious
community. Indeed, by law, no religion-based criterion can restrict the work force of for-profit
corporations. The distinction between a community made up of believers in the same religion
and one embracing persons of diverse beliefs, clear as it is, constantly escapes the Court's
attention. One can only wonder why the Court shuts this key difference from sight….
Among the pathmarking pre-Smith decisions RFRA preserved is United States v. Lee
(1982) . Lee, a sole proprietor engaged in farming and carpentry, was a member of the Old Order
Amish. He sincerely believed that withholding Social Security taxes from his employees or
paying the employer's share of such taxes would violate the Amish faith. This Court held that,
although the obligations imposed by the Social Security system conflicted with Lee's religious
beliefs, the burden was not unconstitutional. The Government urges that Lee should control the
challenges brought by Hobby Lobby and Conestoga. In contrast, today's Court dismisses Lee as
a tax case.

But the Lee Court made two key points one cannot confine to tax cases. "When followers
of a particular sect enter into commercial activity as a matter of choice," the Court observed, "the
limits they accept on their own conduct as a matter of conscience and faith are not to be
superimposed on statutory schemes which are binding on others in that activity." The statutory
scheme of employer-based comprehensive health coverage involved in these cases is surely
binding on others engaged in the same trade or business as the corporate challengers here, Hobby
Lobby and Conestoga. Further, the Court recognized in Lee that allowing a religion-based
exemption to a commercial employer would "operate to impose the employer's religious faith on
the employees." No doubt the Greens and Hahns and all who share their beliefs may decline to
acquire for themselves the contraceptives in question. But that choice may not be imposed on
employees who hold other beliefs. Working for Hobby Lobby or Conestoga, in other words,
should not deprive employees of the preventive care available to workers at the shop next door,
at least in the absence of directions from the Legislature or Administration to do so.
Why should decisions of this order be made by Congress or the regulatory authority, and
not this Court? Hobby Lobby and Conestoga surely do not stand alone as commercial enterprises
seeking exemptions from generally applicable laws on the basis of their religious beliefs. How
does the Court divine which religious beliefs are worthy of accommodation, and which are not?
Isn't the Court disarmed from making such a judgment given its recognition that "courts must not
presume to determine the plausibility of a religious claim"?
Would the exemption the Court holds RFRA demands for employers with religiously
grounded objections to the use of certain contraceptives extend to employers with religiously
grounded objections to blood transfusions (Jehovah's Witnesses); antidepressants
(Scientologists); medications derived from pigs, including anesthesia, intravenous fluids, and
pills coated with gelatin (certain Muslims, Jews, and Hindus); and vaccinations (Christian
Scientists, among others)? According to counsel for Hobby Lobby, "each one of these
cases…would have to be evaluated on its own…applying the compelling interest-least restrictive
alternative test." The Court, however, sees nothing to worry about.
There is an overriding interest, I believe, in keeping the courts "out of the business of
evaluating the relative merits of differing religious claims" or the sincerity with which an
asserted religious belief is held. Indeed, approving some religious claims while deeming others
unworthy of accommodation could be "perceived as favoring one religion over another," the very
"risk the Establishment Clause was designed to preclude." The Court, I fear, has ventured into a
minefield by its immoderate reading of RFRA. I would confine religious exemptions under that
Act to organizations formed "for a religious purpose," "engaged primarily in carrying out that
religious purpose," and not "engaged substantially in the exchange of goods or services for
money beyond nominal amounts."

